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BENCROACOMENT AGREEMENT

THIS AGREEMENT made this Day of February, 2002 A.D.
AL
BETWIRLN: JAMES FRASER 881, & SHFERRIE JOANNE BaLL,
Hercinafter referred 1o as the “OQWNERS™;

- and -

THE CORPORATION OF THE TOWN OF PELHAM
Hereinafter refervred to as the “TOWN"

WHEREAS the OQwiners are the owners of lands more
particularly described in Schedule “A”;

AND WHEREAS the Owners' retaining wall and rock garden
(*the Encroachments”) encroaeh upon lands owned by the Town which are more
particularly described as Part of Lotz 36 & 37, Plan 39M-107, designated as Pares 1 and 2
on FPlan S9R-115889 (the “Encroachment Lands™);

AND WHERFEAS the Owners have requested and the Town
has agreed to permit the Encroachments on the Encroaschmnent Lands, as shown on said
Plan 59R-11589 (the “Reference Plan™) to continue npon the terms and conditions

contained hereing

NMOW THEREFORE THIS AGREEMENT WITNESSETH,
that in consideration of the mutual covenants and agreements hercin contained, the partics
hercto covenant and agree ns follows:

(1) The Owners shall be permitted to mninltain the Encroachments
in thelr current location on the Encroachment ILands ag shown
on the Reference Plan provided that they comply with the
termus and conditions of this agreesment.

(2) The Owners shall, at thelr expense and throughout the term of
this ngreement, be respoasible for the waintenance and repair
of the Encroachments to the complete satisfaction of the Town,
acting reasonably, aud shall not make any additions,
expanslons or extensions to the encronchments or exenvate, fill,
drill or install or erect any other huildings or structures of any

kind in or upon the Encroanchment Lands.
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3 The Owners shall, at their expense, keep the Encroachment
Lands free and clear at all times of garbage, debris and all

obstructions, and shall ent the grass.

(4) (&) The Owners shall, at their expense and at aff times
throughout the term of this agreement, provide and keep in
full force and effect ¥ personal and premises hability policy
covering public liability and property damage insurance in
respeet of the Encroachments naming the Town as an
additional insured. Such insurance shall be in an amount of
not less than $1,000,000.00, shall be in a form satisTactury ta
the Town and shall provide coverage for any injury, including
death or damage to any person or property arising divectly or
indirectly out of the use and location of the Encroachments.
(B) The Owners shall, upon execution of this agreement,
farnish to the Town prooef, satisfuctory to the Town, of the
fnsurance policies covering the above visks, The Owners shull
require as u condition of the insurance policies that the insurer
give thirty (30) days’ prior written notice to the Town of any
change or canceliation of any policy. The Owners shall also
provide the Town with proof, satisfactory to the Town, of all

oy renewnls of the pn[iciegﬂ‘rg r‘@*%uc? 'tﬂeé Qﬂ-) ’&L"“‘ Toun .
(C) If the Owners fail to insure as provided for In this
agreement or should the policy or policies of insurance be
terminated, revoked or otherwise expire, the Town may, at s
option, preceed to obtain the reguired insurance at the cost of
the Onvwhners without prejudice fo any other rights and
recourses of the Town snd surh cost shall be due immediately
and the Town shall be permitted to recover same from the
Owners by action or in like manner and with the same remedy

as municipsl] taxes.
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(5) It is hereby declared and agreed that no tength of time of, or
enjoyment by the Owners of the permission granted by the
Town as well ns nothing herein eontainédd shall be construed as
granting to the Owners anything more thap permission Lo
maintain the Encroachments in their present location in
accordance with the terms of this agreement until such time as
this permission is termipated in accordance with the terms of
this agreement and, withouot restricting the generality of the
foaregoing, the Owners shall not acquire nny right-of-way,
casement or any possessory rights nver the Encreoachment
Eands.

(6) Upon the occurrence of any of the following events:
(D) the Owners shall have breached any covenant or failed to
perform any of their obligations pursuant to this agreement,
and the Town shall have given written notice to the Owners
specifying the nature of defanit and the steps required to
correct it and the hwvmers shall have falled to correct the
defaunlt in the time ag reqguired by the notice, which said time
—-—->) shall not be leas than fifteen (15) days: O

(LI) any insurance policy or policies shall have been cancelled
or not renewed and such policy or policies have not been
refnstated or renewed within fifteen (15) davs of such
canneﬂut!onw)

h).b @ the Town, at its option, may immedintely terminate this

agreement.

(7) The Owners acknowledge and agreoe that this sgreement and
the permission granted to them by the Town for the
Encroachmsents shall immedintely terminate upon the earlier
of:
(I) the Town electing to texrminnte this sgreement in
accordance with paragraph 6 .
(XX) the Encroachments heing destroyed or demolished in total
or im part or otherwize removed from their present location;

or,




0405702+ 16:35 TE05 735 3340 LANCASTER BRUGKS =3 PELHAM ZI005/005
APR—~ b-20UZ(FHRL ) 14: DY JALL B e U G T e . OV

-5

or any other such address that the parties ynay from time to
time give notice of same in writing puarsuant to this paragraph
and every such notice shall be deemed 10 have been given upon
the day it was so delivered oy on the third day after the date

upon which it is mailed by registered mail

{10) The Qwners hereby consent (o the registration of this

apreement against the title to the lands described in Schedule
Ly ‘\"O%WJ\ oo o \\
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(11) Thw agreeinent constitules the entire agreement between the

=

parties hereto pertsining to the subject matter hercof and there
are no other written or verbal agreements or representations
hetween the parties hereto pertaining to the subject matter
hereof. ARy amendments ¢o this agreement shall be in writing
signed by both purties hareto.

(12) The Owners agree that they shall and will. upon reasonable
reqguest of the Town, and the Town ngrﬁ;es that it shall and will,
upon the reasonable reguest of the owners, make, do, cxecute,
cause to be made, done or executed all such Turther and other
Iawful nets, deeds, things, devices and assurances whatsoever
for the further and more perfoct and absolute perfection of the

terms, conditions and covenants of this agreement.

{(13) If any term, clause or provision of this agreement shall be
adiundged to be invalid, the validity of any other term, clause,
or provision shall not be affected, and such invalid term,

clause, or provisian shail be deleted from this agreement.

{(14) Any condoning, excuzing or overlooking by the Town of any
default, breach or non-observance by the Owners of any
covenant or condition contained hercin does not operate as a
waiver of the Toewn’s rights hereunder in respect of subsequent
default, breaches or non-observances and does not defeat or
affeet in any way the rights of the Town herein in respect of

any subsequent defaults, breaches or non-observances.




